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CURRENT TOPICS. 





In Conner v. Long, the Supreme Court of 
the Urited States recently passed upon the 
question of the individual liability of a sheriff 
for acts performed in good faith in the proper 
discharge of his official duty and without 
knowledge of their illegal character. The case 
is briefly as follows: On the 20th of July, 
1875, a warrant of attachment was duly and 
regularly issued in an action begun on that 
day by Alfred J. Dickerson against Benjamin 
H. Spaulding, in the Supreme Court of the 
State of New York. Under this warrant, Wil- 
liam C. Conner, sheriff of the City and Coun- 
ty of New York, levied upon the property 
belonging to Mr. Spaulding, which is in con- 
troversy in this case. Three days later cer- 
tain creditors of Mr. Spaulding, who are now 
represented by the assignees, instituted bank- 
ruptcy proceedings against him in the District 
Court of the United States for the district of 
Massachusetts, and on September 4 he was ad- 
judged a bankrupt. In the meantime, and 
after the filing of the petition in bankruptcy, 
the sheriff, Conner, acting under an order 
made by one of the justices of the Supreme 
Court of New York in the attachment suit, 
aforesaid, sold the property levied upon by 
him, and the proceeds were used to satisfy 
the judgment rendered in favor of Mr. Dick- 
erson. The assignee in bankruptcy of Mr. 
Spaulding then brought an action against the 
sheriff to recover damages for the wrongful 
sale of this property after the institution of 
bankruptcy proceedings. The main question 
is whether the sheriff is liable as an individu- 
al for his acts as an officer, when such acts 
were performed under the mandate of a com- 
petent court, and without the exercise of any 
individual discretion. The court below af- 
firmed the liability of the sheriff, upon the 
authority, mainly, of a long line of English 
decisions, which, it was believed, established 
that rule. This court, in a carefully prepared 
opinion by Mr. Justice Matthews, admits that 
repeated decisions in the English courts have 


established judicially the rule that the sheriff : 
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is individually liable in such cases. This 
court, however, declines to govern itself by 
the English precedents, for the reason that in 
1839 Parliament, recognizing the injustice 
and inexpediency of the rule established by 
the courts, interposed by acts 2 & 
3 Vic. c.29, and by several later acts, 
to protect the sheriff, in the perform- 
ance of his official duty, against such actions. 
This legislation, Mr. Justice Matthews says, is 
evidence of the highest character that the 
tule in question ought never te have been es- 
tablished. Furthermore, it can hardly be as- 
sumed that Congress intended in the Bankrupt 
Act to restore a rule of liability which had 
become obsolete in England nearly thirty 
years before. This court, therefore, regards 
itself as justified in deciding the case accord- 
ing to reason and equity, and not according 
to precedent; and it holds that the sheriff is 
not liable. The State Court, Mr. Justice Mat- 
thews in substance says, had full and perfect 
jurisdiction until the institution of the pro- 
ceedings in bankruptcy; but the fact which 
put an end to its jurisdiction did not appear 
by its own record, and consequently was one 
of which the sheriff could not, by any legal 
possibility, have official notice; and without 
such notice he was bound to obey the order 
of the court, directing the sale of the proper- 
ty, and no liability attaches to him individu- 
ally as a consequence of such obedience. 





One of the suggestions contained in the 
President’s message is of special interest to 
the bar. Concerning the overcrowded state 
of the supreme court docket he says: ‘* The 
acting Attorney-General calls attention to the 
necessity of modifying the present system of 
the courts of the United States, a necessity 
due to the large increase of business, espec- 
ially in the supreme court. Litigation in our 
Federal tribunals became greatly expanded 
after the close of the late war. So long as 
that expansion might be attributable to the 
abnormal condition in which the community 
found itself immediately after the return of 
peace, prudence required that no change be 
made in the constitution of our judicial tri- 
bunals. But it has now become apparent that 
an immense increase of litigation has directly 
resulted from the wonderful growth and de- 
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velopment of the country. There is no 
ground for the belief that the business of the 
United States courts will ever be less in vol- 
ume than at present. Indeed, that it is likely 
to be much greater is generally recognized by 
the bench and bar. In view of the fact that 
Congress has already given much considera- 
tion to the subject, I make no suggestion as to 
details, but express the hope that your delib- 
erations may result in such legislation as will 
give early relief to our overburdened courts.’’ 

~ In view of the fact that the surfeit of business 
upon the docket of this court has assumed 
the proportious of a crying evil which is tend- 
ing all the while to bring the law and the ad- 
ministration of justice into disrepute with 
the community, we trust that Congress will 
take these suggestions to heart and give them 
serious attention, and that its consideration 
of them will not be allowed, as heretofore, to 
end in idle talk. We believe that the gentle- 
men of the bar in every part of the country 
and of every rank of the profession will find 
it greatly to their advantage to impress upon 
their representatives in Congress their sense 
of the necessity for the passage, rather than 
the mere discussion, of some practical meas- 
ure of relief. This matter is of almost uni- 
versal interest because a reform here is likely 
to be suggestive of, and a model for much 
needed reformation in the organization of 
various state tribunals which are similarly 
afflicted. 








EMBEZZLEMENT. 





The purpose of this article is to state briefly 
the general principles which apply to the law 
of embezzlement. The aim will be to con- 
sider only the fundamentals which belong to 
this crime under all the statutes bearing upon 
it, without taking up in detail the statutes 
themselves. The offense, though striking at 
the very roots of all confidential business re- 
lations, and never failing in a particular case 
to cause wide-spread injury, is very difficult to 
prove, and a perusal of the decisions relating 
to it is quite likely to leave one in doubt as 
to its rea character. In treating the subject 
I shall first distinguish embezzlement from 
mere breach of trust, next give its essential 
characteristics, and then state generally some 





rules of pleading and proof which are neces- 
sary to its successful prosecution. 

One often hears the expression, that is rot 
an embezzlement, it is only a breach of trust. 
In one sense the expression is misleading. 
Embezzlement is one species of breach of 
trust which has been declared criminal by 
statute. Says Bigelow, J.: ‘* The statutes re- 
lating to embezzlement, both in this country 
and England, had their origin in a design to 
supply a defect which was found to exist in 
the criminal law. By reason of nice and 
subtle distinctions which the courts of law 
had recognized and sanctioned, it was diffi- 
cult to reach and punish the fraudulent tak- 
ing and appropriation of money and chattels 
by persons exercising certain trades and oc- 
cupations, by virtue of which they held a re- 
lation of confidence or trust toward their 
employers or principals, and thereby became 
possessed of their property. * * * The 
statutes relating to embezzlement were in- 
tended to embrace this class of offenses ; and 
it may be said generally that they do not 
apply to cases where the element of a breach 
of trust or confidence, and the fraudulent 
conversion of money or chattels is not shown 
to exist.’’ Not every breach of trust, how- 
ever, is anembezzlement. A fraudulent con- 
version to one’s own use of money paid one 
by mistake is not embezzlement. A person 
having a mere commission to sell does not 
render himself guilty of embezzlement by 
converting the money obtained to his own 
use.* One gratuitously engaging to procure 
the discount of a bill, not being himself in 
any business in which such an employment 
regularly falls, cannot be convicted of em- 
bezzling the bill deposited with him for the 
purpose of procuring such discount.* If a 
person, whose duty it is to receive money for 
his employer, in the course of such duty re- 
ceives money and renders a true account of 
all the money he has received, he does not 
commit embezzlement, if he absconds, and 
does not pay over the money.* An agent, 
collecting claims on commission, has been 
held not liable for embezzlement, if he converts 
the money so received to his own use. In 

1 Commonwealth v. Hays, 14 Gray, 63. 

2 Regina v. Goodbody, 8 C. & P. 665. 

3 Rex v. Prince, M. & M. 21; 2 C. & P. 517. 

4 Regina v. Creed, 1C. & K. 62; Rex v. Hodgson, 
3C. & P. 422. 

5 Comraonwealth v. Stearns, 1 Met. 348; Common- 
wealth v. Libbey, 1 Met. 64. 
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general, it can be said that, when a person 
receives money a portion of which belongs to 
himself as a commission on the whole amount, 
he is not guilty of embezzlement, though he 
converts the whole to his own use.® This 
rule has, as we shall see, been considerably 
modified in its practical application. 

So far the negative side alone has been con- 
sidered, and itis time to inquire, what are the 
essentials of embezzlement ? The person 
charged with this crime must have been an 
agent, clerk, or servant, an’ must have come 
into possession of the money or chattels, al- 
leged to have been embezzled, by virtue of 
his employment in such capacity.’ A servant 
may, however, be found guilty of embezzle- 
ment, though he is not a general servant, 
but is employed to receive in a single 
instance only. A clerk, entrusted to re- 
ceive money at home from out-door collectors, 
receiving it abroad from out-door customers, 
was considered as acting thus ‘‘by virtue of 
his employment.’’? An indictment for embez- 
zlement lies against an agent for converting 
to his own use the money, goods etc., of any 
other person, which shall have come into his 
possession by virtue of his employment. 
**The words of the statute apply to any per- 
son other than he who is guilty of the crime. ’’!° 
It has been held that a servant, receiving 
money on his employer’s account, commits 
embezzlement by converting it to his own use, 
though the employer had no right to it, and 
would be a wrong-doer in receiving it. I 
suspect, however, that this would not be true 
under some statutes in use. 

A difficult portion of the subject is that re- 
lating to agenis working on commission. In 
Commonwealth v. Libbey, ! it is said: ‘* In 
case of a domestic servant, and, to some ex- 
tent, in a case of special agency, the right 
of property and the possession continue in 
the principal, and a disposal of the property 
would be a violation of the trust and an act 
of embezzlement. But cases of commission 


6 Commonwealth y. Libbey, 1 Met. 64. 

7 Rex v. Goodbody, 8 C. & P. 665; Rex v. Barker, 
1D. &R., N. P.C. 19; Rex v. Mellish, R.& R. 80; Rex 
v. Prince, 2 C. & P. 517; People v. Shearman, 10 
Wendell, 299. 

8 Rex v. Hughes, 1 Moody C. C. 370. 

9 Rex v. Beechy, R. & R. 318. 

10 People v. Hennessey, 15 Wend. 147; Common- 
wealth v. Stearns, 2 Met. 343. 

11 Rex v. Johnson, 1 C. & P. 454. 

121 Met. 64. , 282 4 





merchants, auctioneers and attorneys, author- 
ized to collect demands, stand upon a differ- 
ent footing; and a failure to pay over the 
balance due to their employers upon their col- 
lection will not,wnder the ord inary circumstan- 
ces attending such agency, subject them to the 
heavy penalties consequent upon a conviction 
of the crime of embezzlement.’’ The ital- 
icized words furnish the key to a reconcilia- 
tion of the conflicting cases. In Regina v. 
May, 1° the prisoner was employed by an iron 
company to obtain orders at N, and was to re- 
ceive a commission upon the orders he obtain- 
ed. It was his duty to account to the company 
for any money which he might receive for them, 
but it did not appear that it was his duty to 


; receive moneyforthem. Held, not a clerk or 


servant within the statute. In Regina v. 
McDonald, ** the servant was paid partly by 
salary and partly by percentage on the profits ; 
but he was not to contribute to the losses, 
and had no control over the management of 
the business. The court held him a servant 
within the meaning of the statute. In Rex 
v. Hartley,!> the owner of a colliery employed 
the prisoner as captain of one of the barges 
to carry out and sell coal, and paid him for his 
labor by allowing him two-thirds of the price 
for which he sold the coal, after deducting 
the price charged at the colliery. In decid- 
ing the prisoner to be an agent, the court 
said: ‘* He had no interest in the boat or the 
coal; he was merely the servant of the owner, 
employed to take the coal to a market to 
sell, and bring back the money to his em- 
ployer; and the mode of paying him for his 
labor was by allowing him a fixed proportion 
of the profit made on the sale, beyond the 
price charged at the colliery. This did not 
vary the nature ef the employment, nor make 
him less a servant than if he had been paid a 
certain price per caldron or day.’” In Rex 
v. Haggins, 1° the court went so far as to say 
that if a servant receives money for his mas- 
ter for an article made of his master’s mate- 
rial, it will be within the statute, if he 
embezzles it, though he made the article and 
was to have a given proportion of the price 
for making it. To sum up, the rule on this 


13 1 Leigh & Cave, 13. 

141 Leigh & Cave, 85; See also Rex y. Carr, R. 
& R. 198; Rex v. White, 8 C. & P. 742. 

15 R. & R. 139. 

16 R. & BR. 145. 
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subject seems to be: If, after the money 
comes into the servant’s hands, any act still 
remains to be done, before he has the right to 
take his share, wrongful conversion to his 
own use is embezzlement; otherwise, as in 
the case of the attorney’s commission on a 
claim collected, it is not. 

The indictment must state whose the prop- 
erty was, though not necessarily from whom 
it was received.1” In case, however, the judge 
should consider it fair to the person charged 
to order the prosecutor to furnish particulars 
of the acts alleged against him, such particu- 
lars ought -at least to state the names of the 
persons from whom the money is claimed to 
have been received. 18 The indictment need 
not specify the exact sums received.!9 It 
ought, however, to set out specifically some 
article of property embezzled, and the evi- 
dence should support that statement.2? In 
Commonwealth v. Simpson, 2! it was held that 
an indictment alleging that the defendant 
‘did embezzle, steal, take and carry away,”’’ 
etc., was not bad for duplicity, as charging 
the two offenses of embezzlement and larceny ; 
the word ‘‘embezzled’’ being rejected as sur- 
plusage. Itis customary to add a separate 
count for larceny, in order that, if the count 
for embezzlement should fail to be sustained, 
that for simple larceny may be. In general, 
everything must be averred which is necessary 
to bring the case under the statute. 2? 

The most important part to prove is the 
denial of the receipt of the money on the part 
of the person charged. ‘‘Embezzlement nec- 
essarily involves secrecy and concealment. If, 
therefore, instead of denying the appropria- 
tion of property, the prisoner, in rendering 
his account, admits the appropriation, alleg- 
ing a right in himself, no matter how un- 
founded, or setting up an excuse, no matter 
how frivolous, his offense in taking and keep- 
ing is no embezzlement.’’ 7° When, however, 
it is the duty of the party to make an account 
of money received, wilful omission to ac- 
count, and pay over such money in whole 


17 Rex v. McGregor, R. & R. 28; Rex v. Johnson, 
1C. & P. 454. 

18 Rex v. Johnson, 1C. & P. 454. 

19 Rex v. Carson, R. & R. 3038. 

2% Rex v. Fumeaux R. & R. 334; Rex v. Tyes, R. 
& R. 402. 

219 Met. 138. 

22 People v. Allen, 5 Denio, 76. 

% Regina v. Norman,1C. & M. 501. 





or in part, is equivalent to a denial of the re- 
ceipt of it. ‘‘It was further proved by Mrs. 
Dolby,’’ runs the report of the very important 
case of Regina v. Jackson,* ‘‘that the pris- 
oner had never accounted to her for either of 
these sums, or for any part of them, and had 
never paid any part of them over to her.’’ In 
her cross-examination, she stated that the 
prisoner had never denied the receipt of either 
of these sums, and had never delivered any 
account in writing in which they were omit- 
ted; but on re-examination, she said that it 
was not the duty of the prisoner to deliver to 
her written accounts of what he received ; but 
it was the duty of the prisoner, on the eve- 
ning of every day, to render an account to 
her of all the moneys he had received on her 
account in the course of that day, and imme- 
diately pay over to her the amount.’’ Cole- 
ridge, J., said, in giving his decision in this 
case: ‘*‘What Mrs. Dolby said in her re- 
examination, puts an end to this objection. 
She says that it was the duty of the prisoner 
every evening to pay over to her all moneys 
received by him for her in the course of the 
day. If he wilfully omitted to do that, I am 
clearly of opinion that that is guilt equivalent 
to a denial of the receipt of the money.”’ 
Evidence of embezzlement will not support 
an indictment for larceny. 7° The confessions 
of a party, not made in open court, or before 
a magistrate, but to an individual, and uncor- 
reborated by circumstances or-proof aliunde, 
that a crime has been committed, will not 
justify a conviction’ for embezzlement. 26 The 
courts used to be very strict in compelling 
exactness as to the day on which the crime 
was committed, and as to the property taken.?’ 
Now, however, the tendency is to relax the 
old rule, and many States allow any acts to 
be proved within six months after the day 
named in the indictment, and do not require 
the property to be specifically described. * 
In the following out of this tendency, the 
crime will certainly be made easier to prove, 
without any probability of greater injustice to 
the accused. SHELDON G. KELLOGG. 
Detroit, Mich. 


241C. & K. 384. 

25 Commonwealth v. Simpson, 9 Met. 138. 

26 People v. Hennessey, 15 Wend. 147. 

27 Rex v. Williams, 6 C. & P. 626; Rex v. Tyes, R. 
& R. 402. 

2% Cf. sec. 7811, C. L.of Michigan, 1871; 8 Met. 
417; 97 Mass. 584. 
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DELAY IN APPLICATIONS TO SELL 


REALTY FOR DEBTS OF DECEDENTS. 





It is within the scope of legislative author- 
ity to provide that the heir, or devisee, shall 
take subject to certain paramount liens or 
burdens, as the payment of the debts of the 
deceased, and the right of the court to ap- 
propriate a portion of the estate to meet the 
charges of administration, and the temporary 
support of the family of the decedent. So 
far are these liens paramount, that the legisla- 
ture is justified in enacting that the heir need 
not be made a party to the proeeedings to 
obtain a sale of the real estate for the pur- 
poses mentioned.! So, private sales may be 
permitted by statutes, or other irregular 
modes of sale authorized; but it is beyond 
the province of the law-making power, and a 
usurpation of judicial functions, to provide 
by special enactments for sales to pay a par- 
ticular debt, or authorizing the administrator 
o sell as in his judgment should best promote 
the interests of those entitled to the estate, 
or validating sales on judgments based on pe- 
titions radically defective in omitting juris- 
dictional averments.? 

It will thus be seen that the legislature has 
authority to order and control such sales of 
realty to meet claims against the estate 
and expenses of administration. But very 
often it is not the heirs or devisees whom such 
sales concern, so much as bona fide purchas- 


1Seeon this point, and the validity of sales where 
there is no notice to the heirs, the following cases in 
the States named: Massachusetts, Perkins v. Fair- 
field. 11 Mass. 227; Rice v. Parkman, 16 Mass. 328; 
Sohier v. Massachusetts General Hospital, 3 Cush. 
487; New Hampshire, Lane v. Thompson, 43 N. H. 
320; Pennsylvania, M’Pherson v. Cunliffe, 11 Serg. & 
R. 482; Maryland, Tongue v. Morton, 6 Har. & J. 
23; Alabama. Saltonstall v. Riley, 28 Ala. 164; Satcher 
v. Satcher, 41 Ala. 216; Arkansas, Borden v. State, 
11 Ark. 519; Illinois, Stow v. Kimball, 28 Ill. 593. 
But as to Iowa, see Good v. Norley, 27 Iowa, 188. 
The Ohio decisions sustaining such sales form an in- 
structive series: Ludlow v. Johnston, 3 Ohio, 560; 
Adams v. Jeffries, 12 Ohio, 253; Paine v. Mooreland, 
15 Ohio, 442; Robb v. Irwin, 15 Ohio, 698; Moore v. 
Stark, 1 Ohio St. 369; Sheldon v. Newton, 3 Ohio St. 
494; Benson v. Cilley, 8 Ohio St. 614. So do those of 
the United States Supreme Court, supporting the 
same doctrine: Wilkinson v. Leland, 2 Pet. 657; Voor- 
hees vy. Bank of United States, 10 Pet. 473; Rhode 
Island v. Massachusetts, 12 Pet. 718; United States v. 
Arredondo, 13 Pet. 88; Grignan v. Astor, 2 How. 
319; Beauregard v. New Orleans, 18 How. 497; Flor- 
entine v. Barton, 2 Wall. 210. 

2¥Florentine v. Barton, 2 Wall. 210; Brenham y. 
Story, 39 Cal. 179: Pryor v. Downey, 50 Cal. 388. 











ers from them. The right to apply for orders 


directing such sales is clear both upon princi- 
ple, and, as we have seen, upon authority. 
The next question is, is there any limit of 
time within which such applications must be 
made? Of course, there may be direct stat- 
utes of limitations on this point; but, inde- 
pendently of these, does delay ever amount 
to laches, such as will prevent the granting of 
the applicatiou ? 

A full examination of the cases shuws that 
even where the statute of limitations in this 
regard did not exist or apply, it has been held 
that nevertheless certain restrictions are de- 
rived from the very nature of the proceedings 
and the character of the duties imposed upon 
courts, where the estates of deceased persons 
are concerned. Hence we find that the vari- 
ous provisions of the statutes of different 
States, however they may differ in detail, are 
all impressed with an evident legislative in- 
tent that proceedings to administer such es- 
tates shall be promptly inaugurated and con- 


) tinuously prosecuted, without unnecessary 


delay.* Asa result it is laid down that the 
courts, of probate retain the power, and it is 
their duty to refuse an order granting leave to 
sell, when the delay amounts to laches. 
What amounts to such delay is a ques- 
tion of some difficulty. In determining 
it, much depends upon the time allowed for 
presenting and proving up claims, and for 
settling the estate. If there be no time lim- 
ited, the court is to judge whether the appli- 
cation is too late, upon a consideration of all 
the circumstances of the case.* 

In New York the leading case was one 
which construed the provisions of a former 
statute, whereby the executor or administra- 
tor, when he discovered or suspected that the 
estate was insufficient to pay the debts, 
should, ‘tas soon as conveniently may be,’’ 
take certain ,steps. These steps were, the 
making and rendering of a just and true ac- 
count of the personal estate and debts. Then, 
after notice to all persons interested in the 
estate, and due examination, the judge was 
required to direct the whole or part of the 
estate to be sold. Chancellor Kent, comment- 
ing on these provisions, said he was not pre- 


3 Movers v. White, 6 Johns. Ch. 375, and other case 
cited later. 

4 Estate of Crosby, 55 Cal. 574; Rorer on Judicial 
Saesl, p. 120. 
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pared to admit that the executor could at any 
time, in his discretion, apply for and be enti- 
tled to an order for the sale of the real estute. 
On the contrary, he inferred that the law 
intended that the executor or administrator 
should make his application with due dili- 
gence, and in reasonable time ; and if he does 
not, the judge or surrogate has, from the na- 
ture of his judicial trust, a discretion to re- 
ject the application. Without stating what is 
a reasonable time, the Chancellor considered, 
in his opinion in Movers v. White,> that the 
judge of probate or surrogate must be entitled 
to determine this under the circumstances of 
the case. He must be authorized to decide 
when the executor did first discover, or first 
had reason to suspect, the insufficiency of the 
personal estate; and whether, as soon as con- 
veniently might have been, he had made out 
an account and filed an inventory, and applied 
the assets in hand, according to the requisi- 
tions of the statute. If he had been guilty of 
gross negligence or palpable laches on these 
points, he is clearly not in season within the 
meaning of the act. Therefore the judge or 
surrogate ought not to permit him, or the 
creditor who prompts him, by this summary 
proceeding to sweep away the real estate of 
the heir. Other provisions of the law, it was 
pointed out, show the like necessity of dili- 
gence in the settlement of the estate of the 
testator or intestate. The conclusion reached 
was, that the executor or administrator ought 
to make his application within one year after 


he has entered upon his trust; and that every’ 


subsequent application, unless under peculiar 
circumstances, and with some _ reasonable 
cause for delay, may, consistently with 
sound discretion and the spirit and policy 
of the act, be adjudged out of season and re- 
jected. 

Subsequently, in the same State, the lim- 
itation of three years within which such appli- 
cations must be made, was adopted in the 
Revised Statutes, in conformity with the sug- 
gestion of Chancellor Kent in Movers vy. 
White, supra.® - Accordingly it was held that 
a lapse of more than three years would pass 
a perfect title to a bona fide purchaser, who 
then takes it discharged from the statutory 
lien which was no longer enforceable by the 


56 Johns. Ch. 375, 
6 Ferguson y. Broome, 1 Brad. 19. 


‘4 





probate court.* So, fourteen years was de- 
clared to be ‘an unreasonable length of time’’ 
to delay making the application, in Jackson 
v. Robinson. The present Code of Civil 
Procedure of New York also adopts, as the 
time of limitation, the period of three years 
after the granting of letters. 

The Supreme Court of Michigan, in the 
matter of the Estate of Gabriel Godfrey, 9 
after considering the question of delay in con- 
nection with peculiar provisions of the stat- 
utes of the State, quote from the opinion of 
the Chancellor of New York, in Movers v. 
White, and indorse the views therein expressed. 
No difficulty was found in dismissing the 
application on the sole ground of laches. 
The utmost reliance was placed on the evi- 
dent intent of the statute that the executor 
should move at the earliest opportunity, 
on the discretionary power of the court, and 
the extreme hardship and injustice of allow- 
ing, at such a late day, the heirs and grantees 
to be disturbed in the quiet and peaceful pos- 
session of the property in question. 

In California the same opinion of Chancel- 
lor Kent was freely cited and entirely ap- 
proved in a very recent case.1° It was ruled 
that seventeen yesrs after the allowance of 
claims by the probate judge was, even in the 
absence of any statute of limitations, an un- 
reasonable delay in obtaining an order of sale 
of decedent’s realty. It was pointed out 
that under the local probate system, as judi- 
cially interpreted,“ the heir may, on an ap- 
plication to sell the real estate, dispute the 
validity even of the approved claims on which 
the petition is based, and that such petition 
is a substitute for an action against the heir, 
who must be cited, and has a right to be 
heard. Hence it was regarded as manifest 
that the creditor, who in this instance made 
the application, like the administrator, ought 
not to delay an unreasonable time, since every 
consideration arising from the probable loss 
of evidence by reason of lapse of time, is 
applicable to a long delay, preceding the pe- 
tition for the sale of real estate, which is ap- 
plicable with respect to laches in any other 
legal proceeding. 

7 Hyde v. Tanner, 1 Barb. 75. See, also, Fitch v. 
Witteeck, 2 Barb. Ch. 161. ‘ 

& 84 Wend. 442. 

94 Mich. 314-315. 


10 Estate of Crosby, 55 Cal. 574. 
» 1! Beckett vy. Selover, 7 Cal. 215. 
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In Massachusetts it has been held that four 
years is not an unreasonable time in which to 
make the application to sell.1? The laws of lowa 
provide that claims, not filed and proved with- 
in one year and a half of the giving of notice 
of the appointment of an executor, were for- 
ever barred, unless the claim was pending in 
court, or unless certain circumstances entitled 
the claimant to equitable relief. The Su- 
preme Court of Iowa held that as a general 
rule in that State an application of the exe- 
cutor to sell real estate of the decedent would 
not be sustained, unless made within eighteen 
months from the time the executor gave 
notice of his appointment. 1% 

By the Supreme Court of Illinois it was 
held that, though there was no statute barring 
such delayed proceedings, yet as asserted in 
former rulings of that court,!* applications of 
this character must be made within a reason- 
able time, unless the delay could be satisfac- 
torily explained under the peculiar facts of 
each case. Seven years would be a bar, and 
fourteen years, the sime which had elapsed in 
the case under consideration, was a most un- 
reasonable delay, which rendered it quite im- 
possible that a decree of sale should be 
authorized. 1° 

It will be seen that the cases bear out the 
propositions first stated. Delay is not waived 
on the part of the heirs by the allowance of 
the claims. 1% Nor is it an excuse for delay 
that the heirs do not call for an accounting, 
or that the creditor mistook, for several years, 
the law of the land as to his right to proceed 
by executiou unon his judgment.!” Indeed, 
the standard for excuses seems to be the same 
as in other cases of alleged laches. 

A. J. Donner. 

San Francisco. 

12 Palmer v. Palmer, 13 Gray 26. 

18 McCrary v. Tasker, 41 Iowa 255. For other in- 
stances of unreasonable delay, where claims were 
deemed stale, and enforcement refused, see Hall v. 
Woodman, 49 N. H. 295; Gilchrist vy. Rea, 9 Paige 
Ch. 73; Scott v. Hancock, 13 Mass. 162; Ex parte Allen 
15 Mass. 58; Boyle v. Forbes, 9 Tex. 41; Fisk v. Now- 
ell, 9 Tex. 14; Blair y. Cisneros, 10 Tex. 45; Chand- 
er v. Hudson, 11 Tex. 37; Hurt v. Horton, 12 Tex. 
285; McGreal v. Jones, 36 Tex. 673; Woolfolk v. 
Beatty, 18 Ga. 520. 

14 Langworthy y. Baker. 23 Ill. 484; Bursen v. Good- 
speed, 60 Ill. 277. 

15 Wolf vy. Ogden, 66 Ill. 224. 


16 Ferguson v. Broome, 1 Brad. 19. 
17 Estate of Crosby, supra. 








THE RIGHT OF A PRISONER TO BE 
PRESENT AT HIS TRIAL. 





It has been a rule of the common law, that 
a prisoner on trial for a felony has _ the privi- 
lege of being present during his trial, con- 
fronting the witnesses, and of hearing the 
sentence. This presence must not be by at- 
torney, but must bein person. It seems that 
the necessity ef the defendant’s presence 
does not terminate by the opening of the case 
merely ; for if he be absent at any time, the 
proceedings would be void, and it will bea 
good ground fora new trial if the rule re- 
garding the defendant’s presence at his trial 
is not adhered to. There are some cases of 
misdemeanor in which it is unnecessary that 
the defendant be present; but in the case 
where capital punishment may be inflicted, he 
has a right to be present in court.) In Prim 
v. Commonwealth,” the court say: ‘*Never 
has there heretofore been a prisoner tried for 
felony in his absence. No precedent can be 
found in which his presence is not a postulate 
of every part of therecord. He is arraigned 
at the bar; he pleads in person at the bar; 
and, if heis convicted, he is asked at the bar 
what he has to say why judgment should not 
be pronounced against him. These are mat- 
ters of substance, and not peculiar to trials 
for murder; they belong to every trial for 
felony at the common law, because the miti- 
gation of the punishment does not change the 
character of the crime.’’ The statutes of 
New York provide that no person indicted for 
any felony can be tried unless he be person- 
ally present during such trial.¢ In Massa- 
chusetts there is also a statute substantially 
the same.* Also one inOhio.® This absence 
should not be construed to mean mere occa- 
sional, temporary absence from the court 
room, although it be voluntary, and a verdict 
is brought in while heis absent.6 This right 
to be present ii court may be waived, and 


1Chitty’s Crim. Law, 418; Jacobs v. Common- 
wealth, 5 Serg. & Raw., 315; Gladden vy. State, 12 
Fla. 562; Leschi v. Ter., 1 Wash. Ter. 23; Dougher- 
ty v. Commonwealth, 69 Pa, St. 286; People v. Wilkes, 
5 How. Pr. (N. Y.) 105; Dunn v. Commonwealth, 
6 Barr. 385. 

26 Harris, 104. 

32 Rev. Stat. 754, sec. 13. 

4Gen Stat., ch. 172, 178. 

5 Rose vy. State, 20 Ohio, 31; and see Sweeden v. 
State, 19 Ark. 205, and Comp. Laws Mich. sec. 7955. 

6 Hill v. State, 17 Wis. 675. 
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there is a strong presumption that such would 
be the case, if the prisoner acted in such a 
violent manner that it would be necessary to 
remove him and place him in sequestration. 
This doctrine was held in the United States 
Circuit Court,’ and the reasons seem to be, if 
such was not the case, the prisoner might at 
any time bring the trial to an end through his 
own act, and thereby defeat the endsof jus- 
tice. An Ohio case was undoubtedly decided 
upon these grounds.* Where the defendant 
was indicted for counterfeiting, was under 
bail, and ran away, held, that the trial 
might proceed and a verdict be rendered in his 
absence. How far the case of mishehavior 
in court would apply to a person non compos 
mentis, never seems to have been raised in 
any of these cases. In case Guiteau is re- 
moved from the court room during the pro- 
gress of his trial, and in the end is found +o 
have been insane, the question of the court’s 
power to remove him might be raised; but in 
case he is removed and is not found insane, 
the question could not possibly arise under 
the United States Circuit Court case above 
referred to. At any rate the court thus far has 
shown rare good sense in allowing him to re- 
main, notwithstanding his violent behavior. 
For, by allowing him to remain, all questions 
of this kind, which might be good ground for 
a new trial, will thereby be avoided. 
Ann Arbor, Mich. A. G. McKean. 


7 United States vy. Davis, 6 Blatch. 464. 
8 Fight v. State, 7 Ohio, 180. 








COMMON CARRIERS—CONNECTING LINES 
—THROUGH FREIGHTS. 


ST. LOUIS INs. CO. v. ST. LOUIS ETC. R. CO. 





Supreme Court of the United States, October Term, 
1881. ; 


An arrangement among several connecting lines of 
railroadsfor a joint tariff of through freights, which 
is divided among them pro rata according to the dis- 
tances the goods are carried, and whereby umlocated 
losses are to be divided among all the companies, but 
located losses are to be paid by the company on whose 
road the loss occurred, and whereby also a third cor- 
poration is authorized to solicit freight, and contract 
for its transportation over those connecting lines and 
is paid a certain commission upon freight so contracted 
for, will not constitute such connecting lines, a co- 
partnership of common carriers, so as to make each 
liable to a consignor, contracting with the soliciting 





company, for aloss occurring on any part of the united 
ine. 


In error to the Circuit Court of the United 
States for the Eastern District of Missouri. 

The cotton, for the recovery of the value of 
which this action was brought against defendant 
in error, was. at the time of shipment, owned by 
Adolphus Meier & Co., ef St. Louis, who, for a val- 
uable consideration, have assigned to the plaintiff 
in error all their claim on account of the said loss. 
The parties having, by proper written stipulation, 
waived a jury, the ease was tried by the court, and 
judgment given for the railroad company. 

The facts set forth in a special finding, covering 
many pages of the printed transcript, so far as 
they are deemed essentiat to a clear understand- 
ing of the case, are as follows: The Erie and Pa- 
cific Despatch Company, a Kansas corporation, 
having agencies in different cities of the Union, 
and whose business it was to solicit and forward 
freights over trunk railroad lines between St. 
Louis and New York, received the cotton in ques- 
tion from Meier & Co., under agreements for its 
transportation to Liverpool, for a through rate, 
expressed in English money. No direction was 
given as to the route over which it should be car- 
ried to the seaboard, nor were any bills of lading 
then executed. The St. Louis Transfer Company, 
having received from the Despatch the warehouse 
receipts for the cotton, and, having been engaged 
by the latter for that purpose, hauled the cotton 
to East St. Louis, and there delivered it to 
the defendant, on account of the Erie and Pa- 
cific Despatch, taking receipts therefor from 
the railroad company. By the dray tickets 


of the Transfer Company, the cotton was con- — 


signed by the Erie and Pacific Despatch to C. G. 
Meier & Co., London. The defendant had not, on 
previous occasions, isssued bills of lading for 
freight shipped over its line by the Despatch, nor 
did it do so for any part of these shipments. But, 
in accordance with its custom, it made a way-bill 
for the cotton to Indianapolis. The cotton was 
carried safely over defendant's road from East St. 
Louis to Indianapolis; thence, pursuant to direc- 
tions of the Despatch, and without change of cars, 
over the Pittsburg, Cincinnati and St. Louis rail- 
road to Urbana, Ohio, where it was put into other 
cars suitable to the change of gauge at that point; 
and thence over the Atlantic and Great Western 
railroad and the Erie railway to Jersey City. The 
fire which destroyed the cotton occurred in Jersey 
City on the 21st of March, 1873, and was acci- 
dental. Within the usual time after the respect- 
ive shipments from East St. Louis the Despatch 
Company executed and delivered to Meier & Co., 
of St. Lonis, bills of lading for the cotton. Each 
bill disclosed the quantity of cotton, its destina- 
tion, the names of the consignors and consignees, 
the agreed rates in English money, and purported 
to be the ‘Through bill of lading of the Erie and 
Pacific Despatch, and the Oceanic Steam Naviga- 
tion Co. from St. Louis to Liverpool, calling at 
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Queenstown.”* With the last-named company, 
known as the White Star Line, the Despatch had 
an arraagement by which it could contract for 
shipments from New Yerk to Liverpool at rates 
given by the steamer line, the latter agreeing to 
receive the goods at their dock in Jersey City, and 
transport them to Liverpool. But the Despatch 
had no pewer to bind the steamer line for any 
risks incurred in the inland transportation. The 
White Star Line paid the Despatch no commis- 
sion or other compensation. Their remuneration 
came exclusively from certain arrangements with 
railroad companies, to which we shall presently 
refer. The bills of lading delivered to Meier & Co, 
contained, among other provisions, the following: 
“That the said Erie and Pacific Despatch and its 
connections which receive said property shall not 
be hable * * * * for loss ordamage by * * * 
fire, * * * * nor for damage to perishable 
property of any kind occasioned by delays from 
any cause; * * * * nor for loss or damage 
on any article of property whatever by fire or other 
casualty while in transit, or while in deposit or in 
places of transhipment, or at depots or landings at 
all points of delivery. * * * * It is further 
agreed that said Erie and Pacific Despatch and its 
connections shall not be held accountable for any 
damage or deficiency in packages after the same 
shall have been receipted for in good order by 
eonsignees, or their agents, at or by the next car- 
rier beyond the point to which the bill of lading 
contracts. Consignees are to pay freight and 
charges upon the goods or merchandise, in lots or 
parts of lots, as they may be delivered to them. It 
is further stipulated and agreed, that in case of 
any loss, detriment or damage done to, or sus- 
tained by any of the property herein receipted for 
during such transportation, whereby any legal li- 
ability or responsibility shall or may be incurred, 
that company alone shall be held answerable 
therefor in whose actual custody the same may be 
at the time of the happening of such loss, detri- 
ment or damage, and the carrier so liable shall 
have the full benefit of any insurance that may 
have been effected upon or on account of said 
goods. And it is further agreed, that the amount 
of loss or damage so accruing, so far as it shall 
fall upon the carriers above described, shall be 
computed at the value or cost of said goods or 
property at the place and time of shipment under 
this bill of lading. This contract is executed and 
accomplished, and the liability of the Erie and 
Pacific Despatch as common carriers thereunder, 
terminates, on the delivery of the goods or proper- 
ty to the steamship at White Star wharf, Jersey 
City, when the liability ot the steamship company 
commences, and not before. * * * * * * 
Notice. — In accepting this bill of lading the 
shipper, or other agent of the owner of the prop- 
erty carried, expressly accepts and agrees to all 
its stipulations, exceptions and conditions.”’ 

The right of recovery in this case against the 
dcfendant is rested by the plaintiff in error in part, 
if not altogether, upon certain business relations 








existing at and before the time of these ship- 
ments, as well between the Despatch Company 
and the railroad companies over whose lines the 
cotton was carried, as between the railroad com- 
panies themselves. It is necessary, therefore, to 
ascertain what were the precise relations held by 
these several corporations to each other. During 
the period covered by these transactions, and for 
some time prior thereto, the Erie and Pacific Des- 
patch had arrangements with sundry railroads 
having connections terminating in New York, 
under which it was empowered to contract for 
the transportation of goods according to the tariff 
rates, or any special rates furnished by the re- 
spective railroad companies. It had a separate 
agreement with each of the railroad companies 
already named, in some cases oral, in others 
written. The agreement with the Erie Railway . 
Company was in writing, and, among other 
things, provided that the Despatch Company 
should establish and maintain, at its own expense, 
independent and efficient agencies for soliciting 
and procuring freight, in the cities of New York 
and Boston, and in other cities, east and west, as 
the parties might deem necessary; that the 
railway company should transport all through 
freight secured by the Despatch, either eastward 
or westward bound, passing between Philadel- 
phia, New York, Jersey City, Albany, Boston, 
and common or competing points in New England, 
and common or competing points on the line of 
the Erie Railway, except that on east-bound 
freight the Despatch should not receive any com- 
mission on shipments from any station on the line 
of that railway; that the Despatch should issue its 
own bills of lading to shippers, subject, as to 
rates, to the current through-rates of the railway 
company, which should at all times be as low as 
the rates furnished to any other party or parties; 
that the railway company should receive, load 
and unload, deliver and way-bill, and furnish 
daily an impression copy of each way-bill of both 
eastward and westward bound freight, free of 
charge, to the Despatch; that the railway com- 
pany agreed to assume “all the risks of eommon 
carriers, and to pay all damage to or loss of prop- 
erty while on their line of road or in their pos- 
session,’’ and in case property was lost or dam- 
aged, and the loss and damage could not be defi- 
nitely located, the railway company should pay 
said loss in proportion to what was received for 
transporting the same, subject, however, to the 
liability limitations contained in the bills of lad- 
ing of the Despatch Company; that the railway 
company should transport all freight known as 
first-class freight on the fastest freight lines run- 
ning over its road, and so run the same and all 
through freight trains as to enable the Despatch 
to deliver freight between competing points in 
the east or west, as quickly as it was done by any 
other competing line or road; that the Despatch 
should maintain the authorized rates of the rail- 
way company, and be governed, in the transporta- 
tion of through business, by any obligation 
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entered into by the railway company with their 
competing iines for the maintenance of rates; 
and, that the railway company should give to the 
Despatch, at all times, as low rates as were given 
to any other line ruaning over the road of the 
former, and would prorate any rate on east bound 
freight, made by authority of the road leading 
from the point, provided that the road was au- 
thorized to make through rates over the Erie rail- 
way ; and that they would prorate all losses, dam- 
ages and rebates that were prorated with any 
other line running over that railway. {[t was fur- 
ther stipulated, in that agreement, that, in con- 
sideration of the mutual benefits to be derived by 
the parties, the railway company should pay to the 
Despatch a commission on west bound freight of 
fifteen per cent. of their gross earnings,as per their 
“way bills on first. second and third class freight, 
and ten per cent. on their gross earnings, as per 
their way-bills on fourth and special class freight 
from certain points to certain other designated 
points. On east bound freight the Despatch was to 
receive from the railway company ten per cent. of 
their gross earnings, as per their way-bills, on first, 
second and third class freight, and eight per cent. 
of their gross earnings, as per their way-bills, on 
fourth class freight, from certain named places, 
and on freight from certain places, competing 
points on the Atlantic & Great Western Railroad, 
previded such freight originated from points off 
of said line; it being understood that no com- 
mission should be paid on freight originating at 
such stations. 

With the defendant the Despatch Company had 
an agreement, in parol, but it was the same in 
substance, as the written one with the Erie Rail- 
way Company. It had no power, however, to 

- contract for, or fix, any rate on the carriage of 
goods over defendant’s road, except as authorized 
by the latter. In all cases of freight, ocean bound, 
from the West, over the Erie Railway, shipped by 
or consigned to the care of the Despatch, the lat- 
ter was treated as the consignee in New York, and 
the freight was held subject to its order. The 
railway company was ready to deliver the Meier 
cotton as it arrived in Jersey City, and as directed 
by the Despatch Company. Wiat were the re- 
lations which the railroad companies sustained 
towards each other during the same period ? In 
the year 1873, and prior thereto, the companies 
owning or operating the various railroad trunk 
lines between St. Louis and New York, had an 
arrangement between themselves whereby the 
general freight agents of the roads terminating at 
St. Louis made what was called a joint tariff to 
New York, fixing through rates, which were 
divided among the several roads constituting a 
through Itne. According to an estimate of dis- 
tances the goods were to be carried by each road 
upon the basis of the shortest line. Losses occur- 
ring on through shipments, if not located, were 
prorated as between the companies themselves, in 
the same rati» as the freight moneys; but if lo- 
cated, were, as between the railroad companies, 





to be paid by the one on whose road the loss 
occurred. The joint tariff was published aad 
put into the hands of the railroad agents for their 
guidance in making contracts, and were also dis- 
tributed to shippers and to the public generally. 
The title page of that tariff was: ‘Joint rates of 
transportation from St. Louis via Toledo, Wabash 
& Western; Ohio & Mississippi; Chicago & St. 
Louis; St. Louis, Vandalia, Terre Haute & In- 
dianapolis; Indianapolis & St. Louis; St. Louis 
& Southeastern; and St. Louis, Belleville & South- 
ern Illinois Railroads.’’ In all cases, when a 
through rate was contracted for, the several rail- 
roads of the connecting line participated therein 
according to the aforesaid arrangement for prorat- 
ing through freights with each other. The rail- 
road companies collected the freight from the 
consignees, divided it among themselves, and 
paid to the Erie and Pacific Despatch, for its ser- » 
vices, so much per cent. on the gross freights for 
pound freight, and sixty cents a bale on cotton, 
each road settling separately with the Despatch 
for its dues. 

It is further stated, in the special findding, that 
on all shipments from St. Louis to New York by 
the railroad companies over which the Meier cot- 
ton was carried, the defendant paid the transfer 
charges from St. Louis to East St. Louis, and the 
Erie Railway paid the lighterage at Jersey City, 
whether the goods were to go to New York 
proper, or were foreign bound. ‘These transfer 
and lighterage charges were included in the 
through rate named by the defendant. On ship- 
ments by that route from New York to St. Louis 
the defendant collected the freight money from 
consignees, and, retaining its proportion, ac- 
counted forthe residue tothe next roadin the 
line, which, in like manner, deducted its share 
and accounted in the same way to the next, and 
so on, to the beginning of the line. On ship- 
ments from St. Louis to New York City proper, 
the Erie Railway collected the freights from the 
consignees, and in like manner settled with the 
next preceding carrier, and so on, in the in verse 
order of the transportation, to the first carrier. 
These settlements between the roads were made 
periodically upon accountings between them. 
Upon shipments to foreign ports, the Despatch 
Company collected from the ocean steamer the 
fnll amount of the inland freight, and paid the 
same to the Erie Railway Company, which set- 
tled with the preceding carriers. 

Mr. Justice HARLAN delivered the opinion of 
the court: 

The general qnestion presented by this case, as 
will have been observed, relates to the liability of 
the defendant in error, the St. Louis, Vandalia, 
Terre Haute & Indianapolis Railroad Company, 
for the value of certain cotton, part of shipments 
made in January ana February, 1873, at St. Louis 
for Liverpool, and which having passed over de- 
fendant’s road, thence over the lines of other 
railroad companies, was destroyed by an acci- 
dental fire in Jersey City, while in the custody of 
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the Erie Railway Company for delivery to an 
ocean steamer for further transportation. 

The positions taken on behalf of the plaintiff in 
error are, in substance, these: That the original 
contracts of transportation between Meier & Co. 
and the Despatch Company were in parol, be- 
came complete when the parol agreements were 
made, and, consequently, for the ascertainment of 
the rights of the parties, reference can not be 
made to bills of lading subsequently issued; that 
in no event can Meier & Co. be held bound by the 
special conditions in the bills of lading, whereby 
not only the Despatch Company and its ‘‘con- 
nections”’ were relieved from liability for loss of 
the cotton by fire, but all legal responsibility was 
limited to that company in whose actual custody 
it was when a loss occurred; that the defendant, 
with the other companies, over whose roads the 
cotton passed, jointly formed a continuows and 
connected line, and constituted a partnership 
of common carriers for the route between St. 
Louis and Jersey City; that the Despatch Com- 
pany, by virtue of its relations with the railroad 
companies, including the defendant, was the 
agent of that partnership of carriers, and of each 
constituent member thereof, in all contracts by it 
made for the transportation of freight over their 
line, and that the delivery to it of the cotton was, 
in law, a delivery to that line of carriers and to 
each company of which it was composed; that, 
consequeutly, the defendant was liable for the 
destruction of the cotton by fire while in the cus- 
tody of the Erie Railway Company. one of the 
corporations alleged to constitute the partner- 
ship—such liability to be determined, not by the 
before-mentioned special conditions contained in 
the bills of lading, but by the general doctrines 
which obtain at common law, in reference to pub- 
lic carriers not operating under special contract, 
limiting their liability; and, lastly, that the cot- 
ton was held for an unreasonable leugth of time 
in Jersey City, without delivery to the Oceanic 
Steam Transportation Company for further trans- 
portation; in consequence of which delay, it is 
contended, the cotton was lost by the fire men- 
tioned; in other words, had the cotton, after 
reaching Jersey City, been promptly delivered to 
the ocean steamer, it would not have been within 
reach of the fire that destroyed it. It is not 
claimed that there was negligence in any other 
respect. 

The first question pressed upon eur attention 
relates to the bills of lading. It appears from the 
special finding that, at the time the cotton was 
delivered to the Despatch, there was an under- 
standing that the bills of lading should be given 
to Meier & Co. The latter had been, prior to 1873, 
large shippers of cotton by that company, and 
had received from it numerous bills of lading. 
Whether they contained any special conditions 
whatever is not found. Nor does it appear 
whether the bills of lading for the shipments of 
1873 were to contain special conditions velieving 
the Despatch and its connections from the duties 





and responsibilities, or any of them, annexed by 
law to their employment, nor whether the bills 
for those shipments were similar to those given in 
previous years. So faras disclosed by the finding, 
Meier & Co., when receiving the bills in question, 
were silent as to their provisions. Neither when 
they received the bills of lading issued prior to 
1873, nor those issued on the shipments in ques- 
tion, was attention called to their provisions. 
Nothing was said by the Despatch, on either oc- 
casion, about special exemptions or exceptions 
for the benefit of the carriers. In fact, Meier & 
Co., although having abundant opportunity to do 
so, never read any of the Despatch’s bills of lad- 
ing further than to see that they correctly de- 
scribed the cotton and accurately stated the rate, 
designation, and names of consignors and con- 
signees. They were not aware, until after the 
loss complained of, that the bills of lading con- 
tained the special provisions under examination. 
And itis expressly stated in the special finding 
that they never ‘assented to said special provi- 
sions.”’ 

If the bill of lading constituted, as the circuit 
court held that it did, the contract of transporta- 
tion with the owners of the cotton, and if the de- 
fendant is to be regarded as one of the “‘connec- 
tions’? of the Despatch Company, then, mani- 
festly, the law would be for the defendant. For 
the bills of lading expressly limit responsibility 
for loss or damage to that carrier in whose actual 
custody the cotten might be when lost or de- 
stroyed. But, as we have seen, plaintiff contends 
that Meier & Co. were not bound by those special 
conditions, for the reason that the bills of lading 
were not delivered until after the cotton was sur- 
rendered to the Despatch Company for transport- 
ation, and because, also, it is expressly stated in 
the finding that they never assented to those 
special provisions. Plaintiff insists that itis the 
settled doctrine of this court, as announced in 
New Jersey Steam Navigation Co. v. Merchants’ 
Bank, 6 How. 383; Railroad Co. v. Manufacturing 
Co., 16 Wall. 328; York County v. Central Rail- 
way, 3 Wall. 113, and in other cases, that a com- 
mon carrier can not resort to implication or infer- 
ence, founded on doubtful and conflicting evi- 
dence, or on the silence of the shipper when 
receiving either a bill of lading, or a notice with 
special conditions annexed; that the carrier, in 
order to obtain exemption from any of the duties 
imposed upon it by law, must show an express 
stipulation, in parol or in writing, upon the part 
of the shipper, assenting to such exemption; and 
that, in the nature of things, Meier & Co. can not 
be held to have expressly stipulated for exemp- 
tions to which, the court finds, they never as- 
sented. ‘To this it is replied that Meier & Co. ex- 
pressly stipulated for bills of lading to be given 
them, had abundant opportunity to examine all 
the provisions of those subsequently delivered, 
and did, in fact, read some portions of each one; 
that their failure to read all the provisions was 
their own fault; and, since the bill of lading con- 
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tains an express notice that ‘‘in accepting this bill 
of lading, the shipper or other agent of the 
owner of the property expressly accepts and 
agrees to all its stipulations, exceptions and con- 
ditions,”’’ the law will not now permit Meier & Co. 
to plead their own negligence, or to say that its 
provisions were not binding uponthem. Whether 
the one or the other of these positions is correct, 
it is not necessary to determine, since there are 
other controlling questions, touching which there 
is entire unanimity in the court, and upon the 
‘determination of which our decision may rest. 
Waiving, therefore, any expression of opinion as 
to whether, upon the findings in this case, the 
ills of lading expressed the contract between 
Meier & Co. and the Despatch Company, or as to 
whether the railroad company can take shelter 
under the special provisions, to which reference 
thas been made, and assuming, for the purposes of 
our decision, as plaintiff in error insists we must 
do, that the defendant can not claim the benefit 
of those provisions, we proceed to an examination 
of other grounds upon which it is sought to hold 
defendant liable for the vaiue of the cotton burned 
in Jersey City. The main proposition advanced 
«upon this branch of the case, by plaintiff’s coun- 
sel, is that, in these transactions, the Erie and Pa- 
cific Despatch was the agent of the defendant and 
of the other railroad companies over whose lines 
the cotton was carried. If by this is meant that 
the Despatch was an agent of the defendant, with 
general authority to bind che latter by contracts for 
transportation, itis sufficient to say that there is no 
justification in the findings for any such position. 
It nowhere appears that the Despatch assumed to 
have, or that the defendant recognized it as hav- 
ing, any such unlimited authority. The Despatch 
Company and the defendant had, it is true, cer- 
tain business relations, but those relations did not 
necessarily involve an agency upon the part of the 
former for the latter in the making of contracts 
for transportation. Theagreement between those 
companies only bound the railroad company: to 
‘receive, load and unload, deliver and way-bill,”’ 
such freight as was sent to it by the Despatch; 
and at the 1ates established, not by the latter, but 
by the defendant and other railroad companies. 
The Despatch could not itself make a contract, or 
fix any rate for the carriage of goods over de- 
fendant’s road, except as authorized by defendant. 
It is expressly so stated in the special finding. So 
far from the Despatch Company being authorized 
to impose upon defendant obligations for the safe 
carriage of goods over the lines of other carriers, 
the agreement of defendant with the company 
was, while assuming all the risks of common ¢ar- 
riers, ‘‘to pay all damages to or loss of property, 
while on their line of road or in their possession.”’ 
The contract obligation of the defendant to re- 
ceive and transport the freight of the Despatch 
Company, at the established rates, did not impose 
upon the former an obligation to carry beyond its 
terminus, or subject it to liability for the negli- 
gence of other carriers. Whether the defendant 





should undertake for the safe transportation of 
goods beyond its own line was not a matter left, 
in any degree, for the determination of the De- 
spatch Company, and was not within any author- 
ity it had. So that the liability of defendant 
for the safe carriage of the cotton, after its deliv- 
ery to the next succeeding carrier on the pre- 
scribed route to New York, must depend upon 
the inquiry whether the defendant, in any form, 


assumed, or held itself out to the public as assum- 


ing, any such responsibility. The legal proposi- 
tion involved in this inquiry was considered by 
this court in the case, already referred to, of 
Railroad Co. v. Manufacturing Co. Speaking by 
Mr. Justice Davis, we there gave our sanction to 
the rule, adopted in most of the courts of this 
country, that the carrier, in the absence of a 
special contract, express or implied, for the safe 
transportation of goods to their known destina- 
tion, is only bound to carry safely to the end of 
its line, and there deliver to the next carrier in 
the route. This principle was subsequently rec- 
ognized in Railroad Co. v. Pratt, 22 Wall. 129, 
although in that case the way-bill or receipt of 
the carrier was held to import an undertaking for 
the safe carriage of the goods as well over its 
own line as over the lines of other carriers. Was 
there, we then inquire, in the present case, a 
special contract or undertaking by the defendant 
to carry beyond its route? A careful considera- 
tion of the facts set out in the finding satisfies us 
that there was no such contract or undertaking. 
The defendant received the cotton without exe- 
cuting bills of lading therefor. It had never given 
bills of lading for goods shipped by the Erie and 
Pacific Despatch. Its custom was to make a way- 
bill only over its own road. That course was pur- 
sued in this case, and defendant only collected 
and received pay for carrying to Indianapolis. It 
is true the way-bills, upon their face, indicated 
that the cotton was consigned to C. G. Meier & 
Co., London. But that circumstance is not, of 
itself, controlling or conclusive. ‘The reference in 
the way-bill to the consignees was mere descrip- 
tion to show the ultimate destination of the cot- 
ton. Each way-bill, executed by defendant, 
purported to be nothing more than a ‘manifest of 
freight from St. Louis to Indianapolis.”’ and fails 
to show an undertaking by defendant to transport 
beyond the latter city. Nor, in our judgment, 
ean a special undertaking to carry beyond its 
terminus be implied, agains: the defendant, from 
the arrangement already referred to, between the 
Despatch Company and sundry railroad compa- 
nies whose lines terminated at New York, where- 
by the latter, separately, agreed to carry all goods 
for the transportation of which the former should 
contract, at the established tariff rates, or at special 
rates furnished by the railroad companies. Such 
an arrangement did not, in our opinion, involve 
joint liability upon the part of the railroad com- 
panies, or make them partners either inter sese or 
as to third persons. Each company bore the gen- 
eral expenses of its own route and of all transport- 








THE CENTRAL LAW JOURNAL. 


473 








ation overit. ‘The division, upon the basis merely 
of distance, of the aggregate pay for the entire 
route covered by the roads of these companies 
gave each one no greater amount than, perhaps, 
it would have earned had the [yespatch contracted 
with each, separately, for the transportation 
of the cotton. The arrangement in question 
was one simply of convenience both for the 
shipper and carrier. Under it Meier & Co. were 
enabled to contract, at St. Louis, for a through 
rate for the transportation of the cotton by the 
Despatch Company. ‘The latter, in order to meet 
its obligations to the owners of the cotton, used 
the road of defendant, receiving from the latter 
nothing more than its way-bill to Indianapolis, 
which showed upon its face the proportion of the 
aggregate pay to which defendant would be enti- 
tled. The defendant received compensation only 
for transportation over its road, and settled sep- 
arately with the Despatch. It undertook, and 
was Only bound to transport over its own 
line and deliver to the succeeding carrier. That 
duty was discharged, and the loss occurred while 
the cotton was held by another carrier. The 
mere fact that it joined with other companies in 
establishing a through rate from St. Louis to New 
York, to be divided between themselves, upon the 
basis, not of expenses incurred, or investment 
made, but of distance simply, although compe- 
tent as evidence, does not, of itself, imply an un- 
dertaking to transport beyond its line, or to be- 
come bound for any default or negligence of other 
carriers. 

In view of the conclusion thus indicated, it is 
unnecessary to determine the rights of the plaint- 
iff in error as against the Despatch, or to inquire 
whether the detention of the cotton in Jersey City, 
under the circumstances disclesed in the record, 
was negligence upon the part either of the De- 
spatch or of the Erie Railway Company, or of 
both. Nor need we inquire whether the destruc- 
tion of the cotton, by an accidental tire, was, in a 
legal sense, the result of its detention, in Jersey 
City, for an unreasonable length of time, without 
delivery to the ocean steamer. Those questions 
are not material upon the present issue. 

Upon the whole case the law is for the defend- 
ant, and the judgment is affirmed. 





CON VEYANCE—MISTAKE—SPECIFIC PER- 
FORMANCE. 





CONRAD v. SCHWAMB. 





Supreme Court of Wisconsin. 


1. Where a husband and wife make a deed intending 
to convey their homestead, but by mistake another 
piece of property is described instead, such a deed 
will be held a good executory contract by the husband 
to convey the homestead, enforceable against him and 
against his heirs upon his decease intestate, but not 
against his widow, and the judgment should be for a 








specific performance of such executory contract, and 
not for reformation of the defective deed. 

2. It was provided that the consideration should be 
payable only upon the removal of incumbrances. 
Held, that the decree against the heirs should be upon 
the condition that the grantee should execute a mort- 
gage conditioned for the payment of the consideration 
upon the removal of the incumbrances. 


Appeal from Circuit Court, Washington Co. 
Frisby, Weil & Barney for appellants; Jenkins, 
Elliott & Winkler for respondents. 


The plaintiffs, the widow and children of John 
Felten, deceased, brought this action to recover 
the southwest quarter of section 14, Town 9, 
Range 19, in the county of Washington. 

It appears from the complaint, answer, and re- 
ply to an equitable counterclaim contained in 
the answer, that the premises claimed were, July 
10, 1863, the homestead of John Felten and his 
wife, who on that day executed to the defendant 
Schwamb a quit claim deed, intending thereby to 
convey the same to him in fee; but by mistake thé 
land was described therein as the northwest quar- 
ter of the southeast quaiter of sec. 14, instead of 
the southwest quarter of the northwest quarter, 
the latter being all of the land Felten owned in 
that section. Schwamb went into possession of 
the land claimed under such deed, and has held 
possession thereof by himself or tenants ever 
since. ‘The defendant Lange is now in possession 
as tenant for years under Schwamb. 

The agreed consideration for the conveyance 
was $900, and the contract for the payment there- 
of is contained in the following instrument in 
writing, executed by Schwamb and wife to Felten; 

** RICHFIELD, July 10th, 1863. 

‘+ $900. For value received, we, or either of 
us, jointly or severally, promise to pay to John 
Felten or order, the sum of nine hundred dollars 
current money. as soon as the said John Felten, 
or his legal representatives, shall have released 
his land (which is now sold to Ernst Schwamb, 
Jun.) from all incumbrances lasting or being on 
said land, without interest, till the 10th day of 
July, A, D. 1865, and after said date with interest 
at the rate of seven per cent. per annum; but in 
case that the said lund shall not be released on 
the said 10th day of July, 1865, then shall the 
said John Felten only have the right to cherge in 
the years 1866 and 1867 every year the sum of 
thirty dollars ($30) and after this said payment not 
a single cent more till said land is released.”’ 

No payment either of principal or interest has 
been made by Schwamb on account of such pur- 
chase. Whether or not the two payments of $30 
each have been made, does not appear. 

In 1856 Felten and wife executed a mortgage 
on the land claimed, to the La Crosse & Milwau- 
kee R. R. Co., for $1,000, and eight per cent. in- 
terest thereon, payable annually, the principal to 
become due in ten years, and delivered the same 
to a person who claimed to be the agent of the 
company, who caused it to be recorded in the 
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office of the proper register of deeds. The above 
contract was made with Schwamb on the supposi- 
tion that the mortgage was an incumbrance on 
the land because of its transfer to some bona Jide 
holder thereof, whereas, in fact, the reply alleges, 
it had never been delivered to the railroad com- 
pany or transferred by it. So far as appears, it 
still remains of record and is an apparent, if not 
an actual incumbrance on the land claimed. 
Immediatoaly after the execution of such con- 
yeyance to Schwamb, Felten removed to the State 
of Minnesota with his wife and children, and 
they resided in that State until his death. He 
died intestate in 1871, leaving surviving him his 


widow and children, who are the plaintiffs in this: 


action. His widow and all of his children but 
one have eontinued to reside in Minnesota until 
the present time. 

When the deed to Schwamb was executed, the 
land claimed was and stillis worth $1,300, and its 
rental value over and above taxes, from 1863 to 
the present time,has been and is $100 per annum. 

"In their counterclaim the defendants pray that 
the deed of July 10, 1863, be reformed, that the 
plaintiff be barred of any interest in such land, 
and for general relief. For reasons deduced from 
the above averments the plaintiffs, admitting the 
error in the deed, maintain that it would be un- 
equitable to decree reformation thereof. 

On the pleadings (no proof having been taken) 
the circuit court gave judgment for the defend- 
ants, reforming the deed as prayed. Also that the 
plaintiffs take nothing by their action and for 
costs. 

The plaintiffs appeal from the judgment.. 

Lyon, J., delivered the opinion of the court: 

The deed of 1863, executed by John Felten and 
wife to the defendant, Schwamb, although it did 
not convey the land intended, must be treated in 
equity as an executory contract by John Felten 
to convey such lands. Eaton v. Eaton, 15 Wis. 
259; Hanson v. Michelson, 19 Wis. 498; Pietesch 
v. Hambach, 48 Wis. 443. While the land in- 
tended to be conveyed remained the homestead 
of Felten and wife, the defendant could not have 
enforced specific. performance of such executory 
coutract, because on the authority of the case 
last cited, the wife could not be compelled to sign 
the conveyance, and without her signature it 
would be void. 

But it was undoubtedly a valid contract, for the 
breach of which Felten would probably have been 
liable to respond in damages to Schwamb, which, 
if not recoverable in an action at law, might, per- 
haps, be awarded by way of compensation by a 
court of equity. At any rate no good reason 
is perceived why Schwamb might not have main- 
tained an action for the specific performance of 
such centract against John Felten, whenever it 
was in the power of Felten to convey the land 
bargained for. 

If A covenants to convey land to B, to which he 
has no title, and afterwards acquires title thereto, 
B, if otherwise entitled to do so, may maintain 








an action for specific performance. If A does not 
acquire title, and hence can not perform his cov- 
enant, B may, in some form of action, recover 
his damages of A for his breach of the covenant. 
This seems to be sueh a case. 

Immediately after the execution of the defect- 
ive deed, the land claimed ceased to be the home- 
stead of Felten and wife by reason of their 
removal to, and continued residence in Minneso- 
ta. Hence, at any time thereafter, Schwamb 
might have maintained an action against Felten, 
not to reform the defective deed (for on the au- 
thority of Pietesch v. Hambach, supra, if that case 
is to be followed, the instrument could not be re- 
formed as against the wife), but to compel Felten 
specifically to perform his executory contract to 
convey the land claimed, so far as he could per- 
form it. Qf course he could not have conveyed 
his wife’s inchoate right of dower in the land, but 
that would have been no impediment to specific 
performance by Felten, if Schwamb was willing 
to take such a conveyance as he could give. 
Wright v. Young, 6 Wis. 127, and cases cited. 

The learned counsel for the plaintiff, for the 
purpose of defeating a specific performance in 
this case, invoke the rule that a contract to be en- 
forced must be fair, just and certain, and founded 
on adequate consideration. Smith v. Wood, 12 
Wis. 382; Williams v. Williams, 50 Wis. 311. 

It seems to us that this contract fulfills those re- 
quirements. Surely there is nothing unfair or 
unjust in a stipulation that the purchaser shall not 
be required to pay for the land until the grantor 
procures the release of an incumbrance which 
nearly or quite equals the value of the land. The 
reply puts the value of the land at $1,300; the 
contract price therefor was $900. This is not such 
an inadequacy of consideration as will defeat the 
right to specific performance of the contract. 
True, neither Felten nor his heirs have received 
any part of this consideration; but they are re- 
sponsible for that result, because they have neg- 
lected to procure a release of the incumbranee. 

We speak of the mortgage to the railroad com- 
pany as an incumbrance, and we think under the 
averments in the pleadings it must be regarded as 
such. It is alleged in the reply that the mortgage 
was delivered to a person who claimed to be the 
agent of the railroad company, who caused it to 
be recorded. No claim is made that it was in- 
tended us a limited delivery, or that the company 
repudiated the acceptance of full delivery by such 
person, or that such person was notin fact the 
agent of the company authorized to accept such 
delivery in its behalf. The allegation that the 
mortgage was never delivered to the company, 
is a conclusion of law not sustained by any facts 
stated in the reply. 

The circuit court rendered an unconditional 
judgment reforming the defective conveyance of 
1863. This was erroneous. As already observed, 
the deed could not be reformed as against Mrs. 
Felten, the widow of John. The judgment 


* should have been that the heirs of John Felten 
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convey to Schwamb all the title andjinterest in 
the land claimed which they inherited from their 
ancestor; or the court, by its judgment, should 
have passed such title and interest directly to 
Schwamb without such conveyance. R.5§. 885, 
sec. 3501. 

But it is claimed by the learned counsel for the 
defendant that Mrs. Felten has no right of dower 
in the land, because at the date of her husband's 
death, she was residing out of this State, and 
hence, that she can not be injured by the in- 
formality in the judgment. ‘They cite Bennett v. 
Harnes, 50 Wis. 251, as authority for their posi- 
tion. A reference to that case and to the statutes 
cited and construed in the opinion by Mr. Justice 
Cassoday will show that if John Felten ‘died 
seized”’ of the land, she has a right of dower 1n it, 
notwithstanding her non-residence. Otherwise 
not. R. S. 1858, ch. 89, sec. 1; R. S. 626, sec. 
2160. 

There may be some difficulty in determining 
whether John Felten ‘‘died seized’’ of the land 
within the meaning of the statute—the legal title 
being in him, and the possession and equitable 
right being in Schwamb. The question was not 
argued, and we prefer to leave it undetermined in 
this case by directing judgment as above indica- 
ted, binding the heirs of Felten only. 

We think it equitable to direct another modifi- 
cation of the judgment. Schwamb must be re- 
quired to execute to the heirs of Felten a mortgage 
on the land claimed, conditioned for the payment 
of the $900 whenever they, or any of them, shall 
procure a release of the incumbrances as stipulated 
in the contract. 

The judgment of the circuit court is reversed, 
and the cause will be remanded with directions to 
that court to give judgment in accordance with 
this opinion. 


a 


TELEGRAPHIC COMPANY — LIMITATION 
OF LIABILITY—MEASURE OF DAMAGE— 
CONTRIBUTORY NEGLIGENCE. 


WESTERN UNION TELEGRAPH CO. v. NEILL. 








Supreme Court of Texas, June, 1881. 


1. Telegraph companies may, by express contract or 
by notice under such circumstances as to create an 
implied contract, limit their liability for delays and er- 
rors, except when caused by fraud or misconduct, or 
want of care on the part of thecompany’s servants; and 
where a limitation of the liability on a night message 
to a sum equal to ten times the amount paid for trans- 
mission is agreed upon, such limited amount will be 
the measure of damages. 

2. Where a telegraphic message as delivered bears 
indications of error op its face, a failure to have the 
message repeated, when this can be done before this 
damage has accrued, would be contributory negli- 
gence, and defeat the right to recover. 


Appeal from Travis County. 
The facts in the case were as follows: 





Neill, the plaintiff below,being at Austin, Texas, 
was the owner of certain tracts of land at Seguin, 
in the same State, known as block 4, 5, 6 and ‘‘the 
home place.’? These were in the hands of one 
Fry, as agent for Neill, for the purpose of selling 
them, and deeds of conveyance had been left in 
the hands of a third party at Seguin, to be delivered 
to such grantee as Fry should designate upon the 
telegraphic order of Neill. Fry telegraphed 
Neill, as shown below, ** Sold block 4, 5, and 6, 
and home place for two thousand five hundred,”’ 
etc. The message was delivered reading, ‘* Sold 
block 4, 5, and 6, and have place,” ete. Neill re- 
plied by telegraph directing the acceptance of the 
offer, not understanding it to include the home 
place, though he admitted that the message, as 
received, seemed to him ambiguous, and that he 
did not understand what was meant by the last 
part of it. Upon his telegram the deeds were de- 
livered conveying all the property. No effort 
was made to secure the caneellation of the deeds, 
but suit was brought against the telegraph com- 
pany for the value of the home place. Judgment 
was recovered in the court bolow for $1750. 

The remaining facts are stated in the opinion. 

BONNER, J., delivered the opinion of the ceurt: 

The controversy in this case arises from an error 
in the transmission of a message over the lines of 
the appellant, the Western Union Telegraph Com- 
pany, sent to the appellee, Andrew Neill, by his 
agent, A. J. Fry. 

The message was one known as a half-rate or 
night message, being sent at half the rate charged 
for a day message. 

The printed form accompanying it and under- 
neath which it was written, together with the 
message itself the latter being in italics, is as fol- 
lows: 


THE WESTERN UNION TELEGRAPH COMPANY. 
Half-Rate Message. 


The business ef telegraphing is liable to errors and 
delays arising from causes which can not, at all times, 
be guarded against, including, sometimes, negligence 
of servants and agents whom it is necessary to emp’ oy. 
Most errors and delays may be prevented by repeti- 
tion for which, during the day, half price is charged 
in addition to the full tariff rates. 

The Western Union Telegraph Company will re- 
ceive messages for transmission between stations in 
the United States east of the Mississippi River, to be 
sent without repetition during the night, at one-half 
the usual rates, on condition that the sender will agree 
that he will not claim damages from it for errors or 
delays, or for non-delivery of such messages, happen- 
ing from any cause other than the acts of its corporate 
officers, beyond a sum equal to ten times the amount 
paid for transmission, and that no claim for damages 
shall be valid unless presented in writing within 
twenty days from sending the message. 

The company will be responsible to the limit of its 
lines only, for messages destined beyond, but will act 
as the sender’s agent to deliver the message to con- 
necting companies or carriers, if desired, without 
charge and without liability. 

WM. ORTON, President. 

G. H. MUMFORD, Secretary. 
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Send the following half-rate message, subject to 
the above terms, which are agreed to: 
Seguin, May 8, 1878. 
To Col. A. Neili, Austin: 
Sold block 4, 5, and 6 and home place for two 
thousand five hundred, $2000 down, jive hundred nine 
months. Answer. A, J. Fry. 


The message, as delivered to appellee, Neill 
inclusive of print and manuscript (shown in ital-, 
ics) was as follows: 

Half-Rate Messages. 

The Western Union Telegraph Company require 
that all messages received for transmission shall be 
written on the blanks of the company, under and sub- 
ject to the conditions thereon, which conditions have 
been agreed to by the sender of the following half-rate 
message WM. ORTON, President. 

G. H. MUMFORD, Secretary. 

Dated Seguin, x 8, 1878. 

Received at Austin, May 9, 1878. 

To Col. A. Neill: 

Sold block four, five and six, and have place for 
two thousand five hundred, two thousand down, five 
hundred nine months. A. J. Fry. 

The error occurred in substituting the word 
‘thave’’ for the word **shome.”’ It is not contend- 
ed but that the agent, Fry, knew of the above 
rules and regulations of the company in regard to 
sending their message, and the difference be- 
tween what is known asa full rate or day message 
and a half-rate or night message. Breese v. Tel. 
Co., 48 N. Y. 132. Among other defenses relied 
upon are, that the printed rules and regulations 
accompanying the message as written and deliv- 
ered to the company, constitute the contract be- 
tween the parties, and that this should govern the 
question of the liability of the company and the 
amount to be recovered against it; that under the 
terms of the contract this damage should be limited 
to the sum of$5, being ten times the amount paid the 
company, and could not include the sum of $1750 
for which the judgment below was rendered; and 
further, that appellee, Neill, was charged with 
notive of the ambiguity in the message as received 
by him, it appearing that there was a probable 
error init, and that in order to hold the company 
liable, he should have had the message repeated, 
and thus, in all probability, have corrected the 
error and avuided the damage. 

These general propositions bring up the princi- 
pal questions believed to be necessary to the de- 
cision of the case as now before us. In the appli- 
cation of the principles of law to the new and 
intricate agency of telegraphy, it may reasonalbiy 
be expected that mistakes and conflicting decis- 
ions would be made until time, experience and 
reflection should settle the proper basis upon 
which this application should be made. Whether 
er not telegraph companies should be held as 
common carriers, with all their common law lia- 
bilities, has been the subject of much discussion 
and conflicting decisions. In many jurisdictions 
their rights, duties and liabilities have been de- 
fined by statute, and thereby much of the diffi- 





culty has been solved; but where, as in this 
State, there has been no such legislation. 
and where it is comparatively a question of first 
impression, we must find the proper solution in 
such common law principles as are applicable, 
and in the decisions of those courts in which, in 
our opinion, this application has been most appro- 
priately and correctly made. 

The great weight of authority and which, from 
the nature of the employment of telegraph com- 
panies, seems founded upon reason, is, that though 
in some essential particulars they partake of the 
character of common carriers, they are not strictly 
such, and should not be held to the same degree 
of ‘strict responsibility. Scott and Jarnagan’s Law 
of Telegraphs, part 2, chap. 4; 2 Sedg. on Dam- 
ages (7th ed. ), 122, note c; 2 Red. on Rw’ys (4th 
ed.), 290; Cooley on Torts, 646; 2 Thomp. on 
Neg. 836, citing many authorities in note 3; Ellis 
v. Telegraph Co., 13 Allen, 233; Grinnell v. Tel. 
Co., 113 Mass. 301; Tel. Co. v. Carew, 15 Mich. 
525; Birney v. Tel. Co., 18 Md. 358; Breese v. Tel. 
Co., 45 Barb. 274; reaffirmed, 48 N. Y. 132; Aiken 
v. Tel. Co., 5S. C. (Richardson) 358. As our 
legislature, however, has delegated to telegraph 
companies the power to exercise the right of em- 
inent domain, and as their employment is quast 
public, they should so far be governed by the law 
applicable to common carriers, that tne general 
duty devolves upon them to serve the public, and 
act impartially and in good faith to all alike, and 
to send messages in the order received. But they 
are not, as is the general rule with common car- 
riers, insurers, simply by reason of their occupa- 
tion, but are held only to a reasonabie degree of 
care and diligence in proportion to the degree of 
responsibility; and it follows that they have the 
right, in a proper manner and within a proper 
limitation, to restrict their liability for damages. 
Otherwise, as said by Lord Chief Justice Jervis, in 
McAndrews v. Tel. Co., they ‘“‘would become, 
what it is not pretended that they are, general in- 
surers against loss arising from casualties over 
which they have no Control. 17 Common Bench, 
13; Breese v. Tel. Co., 48 N. Y. 132; Ellis v. Tel. 
Co., 13 Mass. 233; Tel. Co. v. Gildersleeve, 29 Mde 
246; Hibbard v. Tel. Co., 33 Wis. 565. 

In accordance with these principles, and which 
have been often recognized by the legislative de- 
partments also, it may be now considered as set- 
tled law, that telegraph companies can, by express 
contract or by proper rules and iegulations con- 
tained in printed notices, or otherwise, and 
brought to the knowledge of those with whom they 
deal, under such circumstances as to create an im- 
plied contract, limit their liability for delays and 
errors in transmitting and delivering messages, 
except when caused by the misconduct, fraud or 
want of due care on the part of the company, its 
servants or agents. In cases of this character, that 
exemption from liability can not be claimed for 
such misconduct, fraud or want of due care, is a 
cardinal doctrine of the common law which has 
become deeply rooted into our own jurisprudenee 
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and the wisdom of which has received the sanc- 
tion of ages. 2Sedg. on Damages 7th ed.), 130; 
2 Red. on Railways (4th ed.), 290; 2 Thomp. on 
Neg., 839, sec. 4; Tel. Co. v. Carew, 15 Mich. 525; 
Ellis v. Tel. Co., 13 Allen, 226; Birney v. Tel. Co., 
18 Md. 358; Tel. Co. v. Gildersleeve, 29 Md. 232; 
Breese v. Tel. Co., 45 Barb. 274; reaffirmed 48 N. 
Y. 132; Camp. v. Tel. Co., 1 Met. (Ky.) 164; Pass- 
more v.Tel. Co., 78 Pa. St. 238; Aiken v. Tel. Co., 
5S. C. (Richardson) 358. 

What rules and regulations are reasonable and 
what are not, has given rise to many judicial de- 
cisions. That they car so limit their liability in 
regard to night messages, which are more subject 
to delay from natural and other causes, that would 
readily suggest themselves, would seem very rea- 
sonable, and particularly when the party who 
avails himself of that kind of message. at a re- 
duced rate, does so voluntarily in preference to 
what is known as a day message. We fail to per- 
ceive, on principle, why, in such case, the parties 
may not, as they didfhere, agree upon a sum cer- 
tain in the nature of liquidated damages for aner- 
ror or delay arising from other cause than miscon- 
duct, fraud or want of proper care as above shown. 
Aiken v. Tel. Co., 5 S.C. (Richardson) 358. If the 
testimony, however, should show that the failure 
to properly transmit or deliver a message arose 
from such misconduct, fraud or want of due care, 
then it might be very seriously questioned, indeed, 
whether the same reasons of public policy which 
prohibited exemptions from liability on these 
grounds, would not also prohibit a limitation up- 
on the true amount of damages which should be 
recovered, telegraphic communication having be- 
come now almost a social as well as a commercial 
necessity, and the want of competing lines, giving 
to the company greatly the advantage ground over 
the public. 

This question, however, is not necessary to the 
present appeal, and not having been fully argued 
by counsel, we do not make any decision upon it. 
Bartlett v. Tel. Co.. 62 Me. 209, was a suit for 
damages caused by an error in a night message, 
and was based upon the reasoning in the preceding 
ease of True v. Tel. Co., 60 Me. 9, to the effect 
that the company could not, on grounds of public 
policy, claim a general and unlimited exemption 
from any and all liability beyond the sum paid, 
‘from whatever cause accruing,”’ not excepting 
even gross negligence or the want of the lowest 
degree of care. That this was, in effect, no con- 
tract at all, as the company was not bound either 
to transmit it correctly or to deliver it when trans- 
mitted; and that the agreement in case of failure 
to simply repay the money received, was no suf- 
ficient consideration. That the construction 
placed upon the contract, in the case of True v. 
Tel. Co., was a strained one, is clearly shown in a 
comment on that case in Aiken v. Tel. Co., 5S. 
C. (Richardson) 374; and in Grinnell v. Tel. Co., 
113 Mass. 305, it is said by Gray, Chief Justice, 
that the opinion of the majority of the court in 
True v. Tel. Co., supra, appears to be founded on 





a false analogy between telegraph companies an@ 
common carriers, and is opposed in a very able 
dissenting opinion by Chief Justice Appleton. 

We do not admit the correctness of the princi- 
ple announced in the above case of Bartlett 
v. Tel. Co., 62 Me. 206, that if there is ex- 
pressed in the contract an invalid ground upon 
which exemption is claimed by the company, that 
this taints the whole contract, and will render 
void other grounds therein contained which may 
be valid. Such has not been the rule in other 
courts of high standard. MacAndrews v. Tel- 
Co., 17 Common Bench, 12; Ellis v. Tel. Co., 
13 Allen, 236; Passmore v. Tel. Co.,78 Pa. St- 
245. It is a well known rule of construction that 
one part of a law may be unconstitutional, and 
hence void, and another part valid, and we think 
the same principle would apply to a contract like 
the one under consideration. The other cases of 
night messages which have come under our ob- 
servation, are generally those in which the com- 
pany is sought to be held liable, not as in the case 
now before the court, for an alleged error in the 
message, but for want of due care and diligence. 
either in not transmitting it at all or in not deliv- 
ering it in due time, and which would come with- 
in one of the exceptions before shown, as not 
eonstituting a sufficient ground of exemption. 
Among the cases of night messages which come 
within the above designations, may be mentioned 
the following: True v. Tel. Co., 60 Me. 9; Hib- 
bard v. Tel. Co., 33 Wis. 559; Candee v. Tel. Co.. 
34 Wis. 471; Tel. Co. v. Fontaine, 58 Ga. 433; 
and the case cited by counsel for appellee, decided 
by our Court of Appeals at the late Galveston 
term, Tel. Co. v. Weiting. 

We are of the opinion that the company had 
the right to make the limitation of their liability 
in regard to the night message under considera- 
tion, and that it was valid and binding to the ex- 
tent to protect them from damages for an error in 
the transmission of the message, unless shown to 
have been occasioned by the misconduct, fraud. 
or want of due care of itself, its servants or 
agents; and that, unless thus occasioned, the 
measure of damages is the price agreed upon, ten 
times the value of the sum paid to transmit the 
message. 

We are further of opinion that the mere fact 
that there may have been an error in the message, 
as received by the operator at Austin and deliv- 
ered to appellee, Neill, is not, of itself, sufficient 
proof of negigence to entitle the plaintiff to re- 
cover, as the error may reasonably be referred to 
some other cause embraced within the exemption 
clause contained in this contract. Aiken v. Tel. 
Co.,5 S.C. (Richardson) 577; Sweetland v. Tel. 
Co., 27 Iowa, 455; Tel. Co. v. Gildersleeve, 29 
Md. 248. Another regulation of telegraph com- 
panies held to be reasonable by the great weight 
of authority, is the right to demand, in a proper 
case, as a condition of liability, that the message 
be repeated at a reasonable cost. 2Sedg. on 
Damages (7th ed.), 130; 2 Red. on Railways, 290, 
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sec. 17, note 15; 2 Thomp. on Neg. 841, sec. 6; 
Tel. Co. v. Carew, 15 Mich. 525; Ellis v. Tel. Co., 
13 Allen, 226; Redpath v. Tel. Co., 112 Mass. 71; 
‘Grinnell v. Tel., Co. 113 Mass. 229; Mann v. Tel. 
Co., 37 Mo. 472; Breese v. Tel. Co., 45 Barb. 274; 
reaffirmed 48 N. Y. 132; Camp v. Tel. Co.,1 
Met. (Ky.) 164; Passmore v. Tel. Co. 78 Pa. St. 
238; McAndrew v. Tel. Co., 17 Common Bench. 
3; 8. C., 33 Eng. L. & Eq. 180. 

The testimony of appellee, Neill, himself, shows 
that upon the face of the message there was an 
ambiguity in the use of the word “have,”’ which 
required an explanation, and that for this purpose 
he went to the office to have the message repeated. 
That this was not done, however, for the reason 
that the operator said that it was correct as re- 
ceived by him. This was before any damage had 
accrued, and when,in all probability, it might 
have been avoided by having the message re- 
peated. We are of the opinion that in an action, 
ex contractu, the failure to comply with such stip- 
ulation, without sufficient excuse shown,would be 
such non-performance of an essential condition 
precedent, as should exonerate the company from 
greater liability than that agreed upon; and fur- 
ther, that in such case it would not be a sufficient 
excuse, that reliance had been placed upon the 
subsequent declarations of the operator, that the 
message was correct as received by him; to per- 
mit this would be to allow the mere hearsay state- 
ment of an operator, whose business it was te send 
and receive messages, to subsequently vary the 
terms of a prior contract made by the principal; 
and this, too, not only without consideration, but 
by releasing the consideration agreed upon for the 
guaranty againsterror. Tel. Co. v. Gildersleeve, 
29 Md. 248; Grinnell v. Tel. Co., 113 Mass. 306-7; 
Sweetland v. Tel. Co., 27 Iowa, 458; Aiken v. Tel. 
Co., 58. C. (Richardson) 377. 

We are further of opinion that in an action, ex 
delicto, where, from the face of the message, or 
otherwise, knowledge is brought home to the party 
to whom the message is sent, that there is a prob- 
able error, that the failure to have the message 
repeated, where this can be done before damage 
has accrued, would be such contributory negli- 
gence as should defeat his right to recover. Pass- 
more v. Tel. Co., 78 Pa. St. 238, was like the case 
now under consideration, a suit. for damages, for 
an error in a message relating to the sale of land. 
The message as received to be transmitted was as 
follows: “I hold the Tibbs tract fur you; all will 
be right.’’ As delivered by the company, *‘I sold 
the Tibbs tract for you,”’ etc. In that case it was 
held that the failure to have the message repeated 
was such contributory negligence as relieved the 
company from liability, Besides, itis a salutary 
principle of law, that every one, as far as practi- 
cable,should endeavor to avert the damages which 
taay be occasioned to him by the wrongful act of 
another; that he should not suffer damages to ac- 
cumulate which, by reasonable exertion, he 
might have avoided. 1Sedg. on Damages (7th 
ed.) 164-5; Champion vy. Vincent, 20 Tex. 816; 





Matthew v. Butler Co., 28 Iowa, 253; R. Co. v. 
Rodgers, 24 Ind. 103; Heavilon v. Kiramer, 31 
Ind. 241; State of Missouri, ex rel. Rice v. Rowell, 
44 Mo. 436. Whether, under this principle. ap- 
pellee, Neill, should not have sought to lessen the 
damage by instituting suit against his vendee, 
Johnson, to cancel his deed on the ground of mis- 
take, and, if necessary, have made the company a 
party to the suit, is worthy of serious considera- 
tion, but in regard to which we do not feel pre- 
pared to give an opinion. Thatthe notice accom- 
panying the mes~age, in terms, applied to those 
sent eastof the Mississippi River should not, in 
our opinion, in the present case, prevent its appli- 
cation to one sent west of that river. That part 
of the notice was evidently a mere form, and its 
real essential requisites were agreed to by the 
parties, and hence would apply to the case under 
consideration. 

As the cause was submitted to the court with- 
out the intervention of a jury, and as the record 
does not disclose any special findings of law or 
fact by the learned judge presiding, we are not 
advised of the particular ground upon which his 
judgment was based. As, however, it is evident 
that it must have been seme view of the law in- 
consistent with this opinion, the judgment below 
is reversed and cause remanded. 








ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF ILLINOIS. 
November 10, 1881. 


EVIDENCE—CUSTOM OF MERCHANTS—CROSS- 
EXAMINATION.—1. In a suit by a commission 
merchant or broker to recover of a person for 
whom a purchase was made, for loss on a re- 
sale for want of putting up of a further margin, 
the defendant will have the right on cross-exam- 
ination to inquire when, where and in what man- 
ner the purchase was made for him, and whether 
the plaintiff has settled the purchase, and if so, 
what was paid, to whom,and the manner it was 
paid, to show whether the mode of dealing was 
fair and free from fraud and injustice or wrong to 
him. 2.'A commission merchant has no right to 
adopt methods in making purchases for his cus- 
tomers, that he may refuse to explain, or that are 
so intricate or tortuous that they are incapable of 
being explained to the full comprehension of an 
ordinarily intelligent jury. 3. In a suit where the 
plaintiff claims that he made a contract for lard 
for the defendant for future delivery, and that in 
consequence of the defendant’s failure to indem- 
nify him against loss, he was compelled to sell the 
lard and pay the loss to the person for whom the 
purchase was made, and that he has paid and set- 
tled the loss and has the right to recover the same 
of the defendant, the latter will have the right to 
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learn the particulars of the entire transaction on 
the trial. 4. On appeal from the last judgment of 
the Appellate Court in a case, this court can not 
consider the propriety of the admission of evi- 
dence on a second trial in the lower court, under 
the prior ruling of the Appellate Court when the 
ease was first before it. 5. The admission of evi- 
dence technically inadmissible, to prove a fact 
already proved beyond dispute by unobjectionable 
proof, and which is not calculated to mislead the 
jury, affords no ground for a reversal. Aflirmed 
Opinion by WALKER, J.—Oldershaw v. Knowles. 


CONTRACTS—RESCISSION—CONTENTS OF DEED 
—PRESUMPTION—1. While courts of eqnity do not 
sit toenforce mere moral rules,whose only sanction 
is found in public opinion, yet it is part of their 
mission to see that common honesty, good faith 
and fair dealing shall be observed in the ordinary 
business affiairs of life. 2. The finding of the 
court below as to a question of fact in a chancery 
ease will not be disturbed on appeal or error, 
where from a consideration of the enti1e testi- 
mony bearing upon the same the reviewing court 
has a well-founded doubt as to how the question 
should have been determined, without any clear 
conviction the one way or the other. 3. Whena 
party in procuring conveyances of valuable prop- 
erty to be made to himself without any considera- 
tion, knows that the fee of the same is in the 
grantors, and also knows that they are ignorant 
of that fact, they supposing they have no title to 
convey, and fails to inform them of their rights 
and they convey through mere kindness, to enable 
him to make a loan on the property, under the 
belief that the title is already in him, a court of 
equity will set the conveyances aside, when the 
rights of innocent purchasers have not intervened. 
4. he presumption that a party has notice of the 
contents of a deed from the record thereof, where- 
by he has an interest, is not conclusive, but 
may be rebutted by evidence to the contrary in 
a suit to avoid a conveyance made by such party 
on the alleged ground of ignorance of his rights 
where the grantee is not a bona jide innocent pur- 
chaser, or the rights of iunocent purchasers have 
not intervened. But in a contest between the 
grantor and an innocent purchaser from the 
fraudulent grantee, the record would be conclu- 
sive upon the former. Affirmed. Opinion by 
MULKEY, J.—McCormick v. Miller. 


MORTGAGE—SECOND MORTGAGE—NOTICE OF 
ASSIGNMENT-—1. When a mortgagee, after an as- 
signment of the notes secured by his mortgage, 
acquires the equity of redemption and enters a 
formal release of the morigage upon the record, a 
party taking a mortgage from him upon the same 
premises without notice of the assignment of the 
notes, will acquire alien superior to that of the 
holder of the assigned notes. 2. There being no 
presumption of law that the payee of notes se- 
cured by mortgage has transferred the same be- 
fore purchasing the equity of redemption from 
the mortgagor, a person taking a mortgage from 





the payee will not be held chargeable with notice 
that the notes secured by the first mortgage have 
been assigned, but he may rely upon the record as 
showing title in his mortgagee. 3. An assignee of 
notes secured by mortgage, may protect his equi- 
table lien on the mortgaged premises, by taking 
and putting upon record an assignment of the 
mortgage, so as to give notice of his interest, 
and thereby prevent others from being deceived 
by any subsequent satisfaction entered of record 
by the mortgagee. Affirmed. Opinion by WALKER, 
J.—Ogle v. Turpin. 








QUZRIES AND ANSWERS. 





I*s* The attention of subscribers is directed to thts depart- 
ment,as a means of mutual benefit. Answers to querves will 
be thankfully received, and due credit given whenever request- 
ed. To save trouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
ommunications are not requested. | 


QUERIES. 

61. A dies intestate, leaving a widow and two chil- 
dren. B, his brother, becomes the administrator. 
A’s interest in the real estate is undivided; B, the ad- 
ministrator, having an equal undivided interest there- 
in, buys out the widow’s dower interest and gives her 
in lieu thereof a house and lot intown. After this 
purchase of the widow’s dower, and before deed is 
made, the widow becomes dangerously ill, and her 
life is imperiled by the disease, and while thus af- 
flicted consents for the administrator to make deed to 
house and lot to the children, which is done, and the 
deed delivered to her. The widow after this under- 


.goes a surgical operation and gets well, and declines 


giving the property to the children. What is her 
remedy? The administrator refuses to make another 
deed. Sheis poor and has two children to support. 
The deed was never placed on record, and the in- 
tended gift unexecuted. Is the deed made by the ad- 
ministrator tothe children and given to hera final 
and complete delivery to the grantees, or will a bill in 
equity declare the deed void, and compel administra- 
tor to make a deed to the widow? 
Richmond, Mo. B. 





QUERIES ANSWERED. 

Query 52. [18 Cent. L. J. 397.] A leaves his coa 
with B, a tailor, to have it mended. B’s work- 
man becomes ill and unable to perform the re- 
quired service, and B sends the coat to C, who 
keeps another tailor shop, to do the work. C’s 
shop is destroyéd by tire, and the coat thus lost 
Is B liable to A for the loss of the coat, for having un- 
dertaken a job which he couid not execute, instead of 
returning the coat to A? If the work had been done 
in B’s shop the coat would not have been lost. 
Another case. A rents a room to B (in Missouri), 
who furnishes it and takes Cas a room-mate. C pays 
B half the rent. B fails to pay the landlord A. IsC’s 
use and occupation an implied agreement to pay A, 
and is C liable to A under . he circumstances? 

St. Louis, Mo. W. iB. 

Answer. We think, in the case stated, there is not 
such a deviation from the terms of the bailment as 
would allow a recovery by A,if the terms of the con- 
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tract did not provide that the work was to be done by 
a particular workman. If the contract was merely 
for the mending of the coat without specifying any 
particular person to do it, then the bailee,under the 
rule that when authority is given to accomplish a 
purpose, all the means necessary to the accomplish- 
ment of the purpose are also granted, had the au- 
thority to send the coat to another tailor to be mended. 
The true test in such cases is the exercise of good 
faith and due care and diligence under all the cireum- 
stances of the ease. As said by Schouler in his work 
on Bailments, page 138: ‘‘In truth, the leaven of 
common sense, which keeps our law in constant fer- 
ment, is here at work, recalliig the injustice of visit- 
ing blameworthy and blameless deviation with the 
same penalties of absolute or insurance accountabil- 
ity.’’ Just and reasonable interpretation should be 
given to the contract of bailment when, in effecting its 
purposes, the bailee, using due care and prudence, is 
confronted with unforeseen emergencies. See Schouler 
on Bailments, p. 139. If, however, it was mutually 
understood between the parties that the coat was to 
be mended by B, or his workmen,in B’s shop, and 
if B sent the coat to another party to be mended, 
in violation of the agreement, and that it was while 
there destroyed by fire, it would seem that in such a 
ease A could maintain trover against B for the value 
of the coat. Harvey v. Epes, 12 Gratt. 176. As to 
the second proposition of querist: C is not liable to A 
on account of the use and occupation of the room, 
upon the facts stateG. The contract was made be- 
tween A and B, and A looked to B for payment. 
There was no contract whatever between C and A, 
either express or implied. Mutual assent is requisite 
to create a valid contract. Allis v- Read, 45 N. Y. 
142; Hazard v, New Eugland Marine Ins. Co., 1 Sum- 
ner, 218.. No contract can be implied from C’s occu- 
pation, unless it could be shown that he received the 
benefit from A, and that it was understood that A 
looked to him for payment. Day v. Caton, 119 Mass. 
513. 


Mobile, Ala. B. B. Boonr. 
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SPAULDING’S PRACTICE. The Practice in Civil 

- Actions and Proceedings at Law in the Courts 
where the Common Law Practice is in vogue; 
with the amendment thereto necessary to in- 
corporate the provisions of the Statutes of 
Maine. By Joseph Whitman Spaulding. Port- 
land, 1881: Dresser, McClellan & Cu. 

Though this work is chiefly of local interest and 
specially adapted to the needs of the profession 
in the State of Maine, still in view of the libera 
citation of authorities from other courts, it wil 
not be found to be without utility to the practi- 
tioners of other States. We feel inclined to ex- 
press special approval of one feature, namely, the 
table of customary abbreviations contained in the 
appendix. Correctness and the maintenance of 
uniformity in the use of abbreviations of the titles 
of law books may seem to be asmall matter, but 
it is unquestionably one of considerable aggre- 
gate importance, and attention to it will save 
much annoyance. No one whose attention has 
not been specially called to the matter, would be 


‘ a ‘ 





aware of the extent to whieh these little labor- 
saving devices are misused, even by eminent law- 
yers. The judiciary are particularly vulnerable 
upon this point. Even the justices of the Federal 
Supreme Bench, unless they are misrepresented 
by the printer who reproduces their opinions, are 
careless or indifferent on this subject, though their 
work is in all essentials so workmanlike as to 
render this unnoticeable. 








NOTES. 





——If those who seem to take such delight in 
calling Judge Cox *‘a fool,’’ ‘‘an idiot,” and such 
names, for his conduct in the Guiteau case, would 
stop a moment and consider, they would be heart- 
ily ashamed of themselves. This course and 
ill-advised adverse criticism of his mode of con- 
ducting the trial is the result of absolute ignorance 
of law. What would these gentlemen do were 
they in Judge Cox’s plaee? The law insists that 
the accused must be present during the trial, and 
that he must be heard in’his own defense. Were 
he put out of the room, or his liberty of speech or 
action interfered with, he would, in case of con- 
viction, be granted a new trial. If he were gagged, 
as many suggest. the people would rise in indig- 
nation. Judge Cox oecupies a very perplexing 
and difficult position in the case, and should meet 
with sympathy, and not with ignorant animad- 
version.—Albany Times. 





Justice Miller has now become the senior 
justice of the Supreme Court, taking precedence of 
all the members of the court excepting the Chief 
Justice. It was noticeable recently that several of 
the justices, to wit: Chief Justice Waite and 
Justices Harlan, Woods and Matthews wore new 
gowns at the meeting. The Chief Justice had 
purchased a new one of satin de Chine for the in- 
auguration of President Garfield; Justice Harlan 
bought one of satin de Lyons, last spring, and 
Justices Woods and Matthews, the recent appoin- 
tees, necessarily wore new ones, composed of the 
same material—a satin finished silk—like that of 
Justice Harlan. Only the Chief Justice, it may 
be remarked, is privileged to wear the material 
known as satin de Chine. All the rest are ‘in 
silk attire.”’-— Washington Post. 


—A married woman was convicted of obtain- 
ing goods under false pretenses, in representing 
that she had certain property, when she contracted 
a debt for which she was not liable, being a mar- 
ried woman. She told the prosecutor that she 
was not married when she got the goods. The con- 
viction was set aside by the Court of Quarter Ses- 
sions of Philadelphia. Judge Briggs said that, as 
she was under no legal obligation to pay for the 
goods, the prosecutor was not injured by any pre- 
tense she made. 
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